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Abstract

Ontario family law courts have devel-
oped two possibly contradictory
streams of jurisprudence with respect
to enforceability of admissions under
Rule 22 of the Family Law Rules.
Stream #1: Deemed admissions are
preliminary only, subject to reconsid-
i eration based on the totality of evi-
dence presented at trial. Stream #2: Admissions are indeed
binding absent consent or leave to withdraw under Rule
22(5). This article argues for adoption of the stricter approach
to admissions (Stream #2) grounded in procedural discipline
and reliance, with one principled exception: admissions may
be disregarded only where trial evidence adduced by the re-
questing party contradicts the admitted facts. This article: (1)
identifies case law supporting each stream; (2) endeavours to
rationalize the competing policy objectives; and (3) provides
practical guidance for legal professionals on both sides of an

admission dispute.
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Introduction

Rule 22 of the Ontario Family Law Rules per-
mits any party to request that another party ad-
mit specific facts or document genuineness.

The Rule operates as a procedural device to nar-
row issues and streamline trials by avoiding un-
necessary proof of uncontested matters.” Yet
Ontario courts have not applied Rule 22 with the
degree of consistency that we would like to see.

Some judges treat admitted or deemed-admitted
facts as preliminary findings only, maintaining
discretion to reconsider them in light of the
broader evidentiary record.” Other judges insist
that admissions bind the proceeding procedur-
ally and cannot be bypassed without formal
withdrawal under Rule 22(5).4

Differing approaches creates uncertainty. A
party invests resources in pursuing admissions.
Yet will the judge honour those admissions at
trial or motion. A responding party who misses
the 20-day response deadline faces uncertain
consequences. It all depends on the judge.

This article argues that Ontario family law
should adopt a stricter approach to Rule 22 ad-
missions. An admission is an admission is an
admission [sic]. Once made—or deemed made
through silence—it should be binding. The re-
sponding party’s remedy is to seek leave to
withdraw the admission under Rule 22(5), sup-
ported by a credible explanation for the default
and evidence of a genuine dispute. The sole
principled exception to binding effect should be
where the requesting party’s own trial evidence
contradicts the admitted facts. In that circum-
stance, and only in that circumstance, should a
judge decline to rely on the admission.

This approach has three distinct advantages:
1. It reconciles the two streams of case law;

2. It honors the Rule’s procedural purpose;
and,
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3. It provides clear guidance to everyone.

Part One: Rule 22 Mechanics

Rule 22 and the Deemed Admission Mecha-
nism

Rule 22(2) of the Family Law Rules permits a
party to serve a Request to Admit asking an-
other party to admit “for purposes of the case
only” that a fact is true or that a document is
genuine.5 The responding party must serve a
Form 22A response within 20 days. The re-
sponse may contain:

1. A denial of the fact;

2. A refusal to admit, accompanied by rea-
sons; or

3. No response at all.

Rule 22(4) provides the critical consequence: if the
responding party does not serve a response within
the 20-day period, the party is “considered to have
admitted, for purposes of the case only, that the
fact is true or that the document is genuine”.6 This
is a deemed admission—a procedural consequence
of silence, not a voluntary concession.

Rule 22(5) establishes the escape valve: “An ad-
mission that a fact is true or that a document is
genuine (whether contained in a document
served in the case or resulting from subrule (4)),
may be withdrawn only with the other party’s
consent or with the court’s permission”.7 (au-
thor’s emphasis)

Consider Form 22. In Bold Caps it says:

YOU MUST RESPOND TO THIS
REQUEST WITHIN 20 DAYS AFTER
BEING SERVED WITH IT.

And if that was not fair warning, consider centi-
metres down the page the following, in bold and
mostly in caps:
IF YOU DO NOT RESPOND WITHIN THE
TIME GIVEN, THIS CASE WILL GO TO

COURT ON THE BASIS THAT YOU ARE
ADMITTING, for the purposes of this case
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onlyy, THAT THE FACTS SET OUT
BELOW ARE TRUE AND THAT THE
DOCUMENTS DESCRIBED BELOW ARE
GENUINE.

Would not the reasonable person on the Clap-
ham Autobus (1970’s law school term for the
personification of the ‘reasonable man’) under-
stand that if you sit silently and do not respond
to the Request to Admit that you will have been
deemed to admit the facts and documents that
your adversary advanced?

If silence triggered no presumed admission, the
Rule would lose its force as a tool to narrow is-
sues and deter tactical non—compliance.8 If ad-
missions could be withdrawn casually, parties
could not rely on them in structuring their litiga-
tion strategy. Reliance interests are legitimate.

The Statutory Language: “For Purposes of
the Case Only”

Rule 22 explicitly limits admissions to “for pur-
poses of the case only”.9 This language does not
mean admissions are preliminary or tentative;
rather, it means admissions have effect within
the proceeding and do not affect third parties or
) ) 10

issues outside the case at hand.

The phrase reinforces the operational scope of
the admission (binding in this case), not its evi-
dentiary strength (weak, preliminary, revisable).

Part Two: Two Streams of Juris-
prudence

Stream One: The Preliminary Admissions
Approach

Defining Characteristics

The first stream of cases treats admissions and
deemed admissions as preliminary in nature. Un-
der this approach, admissions do not establish
facts for evidentiary purposes; rather, they func-
tion as a mechanism for opening an evidentiary
gate. Trial judges retain discretion to determine
facts based on the totality of evidence, even where
admissions have been made or deemed made.
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Foundational Cases

Laundry v. Greystock-Wood is the most promi-
nent recent articulation of this overly lenient ap-
proach.11 In that case, Jessica sought to impute
income to Alexander by relying on his failure to
respond to a Request to Admit stipulating an an-
nual income of $38,900. At trial, however, Jes-
sica’s own evidence contradicted the income she
had asserted in the Request to Admit. Jessica
abandoned her argument that the higher income
should govern.

Justice Tellier held that even though the income
admission was deemed made, the court must ex-
amine the totality of evidence before deciding
what weight, if any, to accord the admission.'”
The court cited Jama v. Basdeo," in support of
its approach to Rule 22. In that case, the re-
spondent failed to respond to the applicant’s Re-
quest to Admit regarding child support, rental
income, and property interests. Yet portions of
the Request to Admit were contradicted by evi-
dence adduced by the applicant herself at trial.
Justice Peterson held:
Whenever Ms. Jama’s own evidence contradicts
facts set out in Request to Admit, I have not
deemed those facts to be admitted by Mr.
Basdeo. In those instances, I have made factual

determinations based on the totality of the rele-
vant evidence.'*

The principle is clear: where the requesting
party’s own trial evidence undermines the ad-
mitted facts, the trial judge may disregard the
admission and decide based on the full eviden-
tiary record. And this author tends to agree that
where the party’s own evidence contradicts
his/her admissions or deemed admissions on the
Request to Admit, then in that circumstance and
in that circumstance only should the court carve
out an exception to the fact or document being
accepted as incontrovertible fact.

Children’s Aid Society of Algoma v. F.]\/[.,15 is
arguably the most egregious example of a court
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not taking the Request to Admit sufficiently se-
riously. At paras. 26-27, Justice Kukurin stated:

The Request to Admit is only a litigation device

that opens the evidentiary gate to allow entry to

the fact that is either admitted or not denied.

This is only entry to the pool of potentially ad-

missible evidence. However, the “fact” still has

to pass other evidentiary tests to have eviden-

tiary value. It must be relevant. It must be fac-

tual. It must be reliable... That fact will have to

be proven to be true by the party seeking its ad-

mission into evidence in some other manner,

not by way of Request to Admit.'°

(author’s emphasis)
Splett v. Pearo, applies a procedural version of
the preliminary admissions approach. The appli-
cant served a 103-paragraph Request to Admit
during the course of heated motions, when ex-
tensive affidavits were already being filed and
the issues were fully contested. The respond-
ent’s counsel properly refused to respond, not-
ing that the Rule’s primary purpose—saving ex-
pense, time, and addressing the case proportion-
ately—was not served by a lengthy, duplicative
Request to Admit. Justice Richetti held that the
court would not consider the Request to Admit
or any deemed admissions arising from it. v

Unlike Laundry, where the court preferred a “to-
tality of the evidence” approach over deemed
admissions, the court in Splett refused to give
any effect to the Request to Admit because it
was used inappropriately. The Request to Admit
(1) was served late in the process, (2) was ex-
tremely lengthy, and (3) addressed issues al-
ready fully contested through affidavit evidence.
As a result, the court declined to consider either
the Request to Admit or any deemed admissions
arising from it. While Sple#f rests on different
reasoning than Laundry—procedural abuse ra-
ther than evidentiary conflict—the outcome is
the same: the admission does not bind. But
Splett was nonetheless rightly decided.

Woofenden v. WoofendenlS—Where a Request
to Admit was merely rhetorical or called for
conclusions of law (such as the mother has a

196

Volume 39, Issue 9

strong compensatory support claim, or the father
is intentionally underemployed) the court ig-
nored those parts.

Where the father was self-represented

(Woofenden) in circumstances where his lawyer

withdrew less than two weeks after service of the

Request to Admit, the court was open to ignoring

any deemed admission in the Request to Admit if’
. 19

there was clear evidence to the contrary.

Hilson v. Evans,20 applies the logic of Jama but
here in the context of a civil proceeding under
the Ontario Rules of Civil Procedure on appeal
before the Divisional Court. The respondent
failed through inadvertence to serve a timely re-
sponse to the applicant’s Request to Admit (see
para. 70) but did belatedly bring a motion to
withdraw some deemed admissions before trial.
The trial judge granted partial relief allowing
some admissions to be withdrawn but not two
keys ones that the trial judge allowed to stand
(at para. 71). At trial, the appellant gave evi-
dence that contradicted some of her own re-
quests to admit (at para. 72). The Divisional
Court held on appeal that the respondent would
not be ‘stuck’ to a deemed admission where the
appellant’s own evidence contradicted the re-
quested facts. The court was guided by Jama,
which established that findings must be made on
the “totality of the relevant evidence”.”’

The Policy Logic Behind Stream One

The preliminary admissions approach rests on
three policy foundations:

1. Accuracy in family law outcomes mat-
ters. Family law adjudication determines
parenting, support obligations, property
division, and other consequences affect-
ing children and parties’ long-term secu-
rity. Unlike commercial disputes, where
procedural efficiency and finality may
take priority, family law courts are reluc-
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tant to allow technical defaults to over-

ride the court’s obligation to reach out-
. : . 22

comes grounded in reliable evidence.

2. Rule 22 is an evidentiary shortcut, not
a substitute for proof. The Children’s
Aid Society of Algoma formulation—that
Rule 22 opens an evidentiary gate but
does not guarantee the fact will pass
other evidentiary tests—reflects judicial
skepticism about allowing procedural
devices to determine contested merits
without full adjudication.”

3. Proportionality and fairness in family
contexts is paramount. Family cases
frequently involve self-represented liti-
gants, power imbalances, and emotional
complexity. A rigid Rule 22 default
mechanism can become punitive, espe-
cially where the responding party missed
a deadline through inadvertence rather
than tactical behaviour.

Judges operating in this stream might see them-
selves as guardians of a truth-seeking process,
not mere administrators of procedural rules.

Stream Two: The Binding Admissions
Approach

Defining Characteristics

The second stream treats Rule 22 admissions as
conclusive procedural concessions. Once an ad-
mission is made—or deemed made through si-
lence—it establishes the fact in the proceeding.
The admission cannot be revisited or re-litigated
unless the admitting party obtains withdrawal
under Rule 22(5) on a strong showing. Admis-
sions are not preliminary; they are dispositive of
the matter admitted.

Foundational Cases
In Children’s Aid Society of Algoma v. O. (M. ),24
Justice Kukurin emphasized that a party who

chooses not to respond to a Request to Admit is
deemed to have admitted the fact and bears the
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consequences of that choice. But since the CAS
had so poorly worded its Request to Admit, the
court adjourned and gave the mother an oppor-
tunity to respond properly while the court urged
the society to revise its Request to Admit.

Fletcher v. McDonnell” is direct: the respond-
ent failed to respond to a Request to Admit re-
garding lost wages. The applicant argued that
because the Request to Admit was unanswered,
the value was established. Justice Lafrenicre
held at para. 38:

If the Wife were not entitled to argue at the hear-
ing that the value of the lost wages component
is determined by the request to admit, the Rule
would be useless. Thus, I accept the value of
$101,750.00 as set out in the request to admit.

This statement captures the essence of Stream
Two: if admissions can be ignored or revisited
at will, Rule 22 becomes a dead letter.

Serra v. Serra’ is the leading Court of Appeal
authority on admissions in family law. Though
the case principally involves Rule 12(1) (plead-
ing admissions), its logic should apply to Rule
22. At para. 106, the court cites Sopinka, Leder-
man and Bryant, The Law of Evidence in Can-
ada, 2nd ed. (Toronto: Butterworths, 1999):

[106] There is ample authority for the proposi-
tion that a “formal admission is conclusive as to
the matter admitted, and cannot be withdrawn
except by leave of the court or the consent of the
party in whose favour it was made”: Marchand
(Litigation Guardian of) v. Public General Hos-
pital Society of Chatham (2000), 2000 CanLII
16946 (ON CA), 51 O.R. (3d) 97, [2000] O.J.
No. 4428 (C.A.), at para. 77, citing Sopinka, Le-
derman and Bryant, The Law of Evidence in
Canada, 2nd ed. (Toronto: Butterworths, 1999).
In that text, the authors state, at p. 1051:

A formal admission in civil proceedings
is a concession made by a party to the
proceedings that a certain fact or issue is
not in dispute. Formal admissions made
Sfor the purpose of dispensing with proof
at trial are conclusive as to the matters
admitted. As to these matters, other evi-
dence is precluded as being irrelevant
but, if such evidence is adduced, the
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court is bound to act on the admission
even if the evidence contradicts it.
(emphasis added; footnotes omitted)

Although this case primarily deals with Rule
12(1), it reinforces the principle that formal ad-
missions are conclusive and binding and cannot
be withdrawn except with consent or leave of
the court. The court emphasized that once a
party makes an admission, the matters admitted
are treated as established, and the court is bound
to act on the admission even if other evidence
suggests otherwise.

Neron v. Neron™ reinforces the binding proce-
dural force of Rule 22. The applicant served a
Request to Admit via courier on the respondent
at the correct address. The courier could not de-
liver the package because the respondent was, in
the court’s view, avoiding service and ignoring
the case. Justice Wilcox held that the Request to
Admit had been properly served under the Fam-
ily Law Rules, Rule 6(2)(b), and because the re-
spondent had not served a timely response, “the
facts in the Request to Admit and the genuine-
ness of the documents attached are considered
to have been admitted”.”” Non-attendance and
avoidance do not excuse the consequence of si-
lence.

However, the judge did leave the delinquent
party an escape valve. The judge granted the
husband leave to bring a formal motion to fully
explain his tardiness and thus, if successful at
the motion, the husband would have a defence
but if unsuccessful, he would be out of luck.
The judge adjourned the summary judgment
motion to allow the motion to take place first.
Therefore, the court recognized that failing to
respond to these notices in a timely manner has
Very serious consequences.

Norris v. Norris’ demonstrates the serious con-
sequences of failing to respond to a Request to
Admit. The husband did not respond to a Re-
quest to Admit regarding the date of separation.
Justice Corthorn held that failure to respond to
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such a request, which could trigger a statutory
bar to the equalization claim, had “very serious
consequences”. Again here an empathetic judge
granted an escape valve. In the midst of this
Summary Judgment motion, the judge court
granted the husband leave to bring a Rule 22(5)
withdrawal motion, but made clear that the rem-
edy required formal motion practice and a
strong explanation for the default.”’

Nobrega v. MacLennan™ strongly enforces the
binding nature of Rule 22 admissions. The re-
spondent made an admission regarding the ap-
plicant’s ownership interest in the matrimonial
home by constructive trust. Years later, without
seeking leave to withdraw, the respondent at-
tempted to ignore the admission in his trial posi-
tion. Justice Barnes held:

[11] An admission shall be not withdrawn with-
out the consent of the other party or permission
from the court: Rule 22(5) Family Law Rules,
O. Reg. 114/99. An admission is a concession of
an important fact and is meant to stand unless
the test for withdrawing it is met or the opposing
party agrees that they will suffer no prejudice by
the withdrawal and accordingly consents: Vase-
loff'v. Leo, 2013 ONSC 5270, at para. 8. A court
may permit the withdrawal of an admission
when it determines that it is in the interest of jus-
tice to do so: Serra v. Serra, 2009 ONCA 105,
93 O.R. (3d) 161.

[....]

[14] A party who has made an admission cannot
ignore the fact that the admission has been made
and should not be shielded from any consequences
flowing from a failure to comply with Rule 22 on
their interests in the litigation. This is particularly
the case where the admission is on a crucial issue.
To proceed otherwise will be to condone a flagrant
violation of the Rule. Without a request for permis-
sion to withdraw the admission, there is no eviden-
tiary basis on which to assess whether it is in the
interest of justice to permit the admission to be
withdrawn. ...

The court refused to resolve the issue on other
evidence, emphasizing that parties cannot

simply circumvent admissions they find incon-
venient.
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33.

Non Chhom v. Green, ~ is the most recent fam-
ily law Court of Appeal authority. The appel-
lant, a self-represented litigant, failed to respond
to a Request to Admit, and the trial judge ac-
cepted a Statement of Agreed Facts based on the
deemed admissions. On appeal, the appellant ar-
gued the trial judge should have assisted her by
explaining the consequences of non-response.
The appellate court relies on the clarity of Form
22 (just as the author did at the outset of this ar-
ticle). The court stated at paras. 12-13:

[12] With respect to the second issue, the trial fair-

ness argument, the appellant submitted that the

trial judge had a trial fairness duty to assist her as

a self-represented litigant more than he did. The

appellant focused on the Statement of Agreed

Facts, which was based on the Request to Admit

to which she did not reply. The appellant submits

that the trial judge should have ensured that she un-

derstood the consequences which follow from a

failure to respond to a Request to Admit, namely

that the lack of a response from the appellant ren-

ders the facts set out in the Statement as true and

admitted pursuant to r. 22(4) of the Family Law
Rules, O. Reg. 114/99.

[13] Again, we do not agree. The Request to Ad-
mit sets out r. 22(4) clearly on the form with
which the appellant was served. While she as-
serted that she had problems with focus during
the trial, the trial judge specifically found that
she “was fully able to concentrate to the extent
that she wanted” in the courtroom. This is well
supported by the transcript. (author’s emphasis)

The Court of Appeal declined to find trial un-
fairness. Even a self-represented party cannot
escape the consequences of silence where the
Rule itself—prominently displayed on the
Form—warns of those consequences.

Let us add one more Court of Appeal decision
(not referred to in Non Chhom) albeit not a family
law decision and decided two years prior to Non
Chhom, but nonetheless quite instructive for fam-
ily law practitioners. In Champoux v. Jeﬁemova,34
a central issue in this medical malpractice case
was the location of an abscess. Plaintiff’s Request
to Admit pinned the location as a perianal abscess.
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Respondent’s Response said: “buttock ab-
scess/swollen nodule in the general perianal area”.
Defendant tried at trial to withdraw the admission.
The Appellate Court overruled the trial court.
They deemed the admission to be true. At para. 34
the court does not mince its words and even refers
favourably to Serra:

A formal admission is not like other pieces of
evidence led at trial that a judge can weigh at
their discretion. A formal admission is conclu-
sive of the matter admitted. The court is bound
to act on formal admissions before it, even if
other evidence contradicts the admission:
Serra v. Serra, 2009 ONCA 105, 93 O.R. (3d)
161, at para. 106. (author’s emphasis)

The Policy Logic Behind Stream Two

The binding admissions approach rests on dif-
ferent policy foundations:

1. Procedural discipline requires meaning-
ful consequences for failure to comply
with deadlines. If silence triggered no
binding effect, responding parties would
have little incentive to prioritize Rule 22
responses. Deadlines would become
meaningless. Procedural rules operate only
when they carry real consequences.35

2. The requesting party must be able to
rely on admissions. If a party cannot trust
that an unanswered Request to Admit will
bind the respondent, that party will mar-
shal full proof of every fact anyway. The
Rule’s purpose—avoiding unnecessary
proof and streamlining trials—is defeated.
Reliance interests are legitimate.36

3. Admissions operate as procedural
concessions, not evidentiary weak-
nesses. Once a party admits a fact or is
deemed to admit a fact, it should cease
to be a contested issue. The trial can pro-
ceed on other matters. Allowing the ad-
mitting party to re-open the “admitted”
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fact at trial transforms the procedural de-

vice into a trap and violates the integrity
e 37

of the litigation process.

4. The remedy for unfairness is Rule 22(5)
withdrawal, not judicial disregard. If a
responding party missed a deadline
through error, inadvertence, or exceptional
circumstance, the proper course is to bring
a motion for leave to withdraw the admis-
sion, supported by credible explanation
and evidence. This structured approach al-
lows courts to distinguish genuine hard-
ship from tactical behaviour. Casual disre-
gard of admissions without engaging the
withdrawal mechanism undermines the
Rule’s force.®

Part Three: Analyzing the Tension
— Divergence Analysis

Where the Streams Diverge Most Sharply

The two streams reach opposite conclusions in
the core scenario: a responding party fails to re-
spond to a properly served Request to Admit; no
Rule 22(5) withdrawal motion is brought before
trial; at trial, the requesting party adduces evi-
dence on the matter; and the trial judge must de-
cide whether the deemed admission binds.

Stream One’s answer: The trial judge may disre-
gard the deemed admission and decide based on the
totality of evidence, particularly if that evidence un-
dermines the admitted facts or if the admission ap-
pears inconsistent with the broader record.

Stream Two’s answer: The deemed admission
binds the trial judge unless the admitting party
brings a proper Rule 22(5) motion before the
trial judge makes findings. At trial, the admis-
sion establishes the fact procedurally.

This divergence creates profound uncertainty.
Litigators cannot predict with confidence
whether an admission they have obtained will
carry weight. Responding parties face unpredict-
able consequences for missing a deadline.
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Why Stream One Does Not Survive Scrutiny

Proponents of Stream One could cite legitimate
concerns:

1. Courts should reach outcomes grounded
in reliable evidence;

2. Family law adjudication affects chil-
dren’s best interests;

3. Procedural defaults should not override
substantive justice.

These concerns are real. However, they do not
justify disregarding admissions at will. They
justify controlling what may be admitted and
when withdrawal is permitted.

First, the controlling distinction is not be-
tween “admissions matter” and “admissions
are preliminary”. The distinction should be be-
tween admissions within the Rule’s proper
scope and admissions that exceed it.

Rule 22 is designed for straightforward facts
and document authenticity.39 If a party requests
admission of an ultimate issue, a legal conclu-
sion, or a compound proposition that mingles
facts with evaluative judgments, a trial judge
may legitimately refuse to treat the request as
forcing a valid admission. That is an issue of
characterization, not binding eﬁect.40

In CAS Algoma v. F.M., for example, Justice
Kukurin emphasized that requests for admission
of legal conclusions or rhetorical propositions
do not compel admissions within the Rule’s
scope.“ That holding does not mean straightfor-
ward factual admissions are non-binding; it
means that requests phrased as legal conclu-
sions are not proper Rule 22 requests.

Second, Stream One relies on an equivoca-
tion between “admissions are preliminary”
and “admissions may be withdrawn”. These
are not the same thing.

Rule 22(5) establishes a structured withdrawal
mechanism: the admitting party must obtain
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consent or leave. Withdrawal requires explana-
tion, showing absence of prejudice to the other
side, and exercise of the court’s discretion in the
interests of justice.42

Stream One cases sometimes appear to disre-
gard admissions without engaging Rule 22(5).
That approach collapses the distinction between
admissions and non-binding submissions. If an
admission can be ignored without motion and
without a structured finding of injustice, the ad-
mission is not really an admission; it is merely a
piece of evidence the trial judge may weigh.

But that is not what Rule 22 says. Rule 22 says
admissions may be withdrawn “eonly with con-

sent or court permission”.43 The word “only” is
directive. It means withdrawal requires formal

process, not casual disregard.

Third, the “totality of evidence” formulation,
taken to its logical extreme, eviscerates Rule
22. If a trial judge is always free to disregard an
admission because other evidence points else-
where, then no admission is binding. The re-
questing party is always forced to prove every-
thing anyway. The Rule has no utility.

Stream One proponents might respond that they
do not disregard all admissions, only those contra-
dicted by the requester’s own evidence or those
that appear inconsistent with the broader record.
But where is that constraint in the Rule itself? And
how does a trial judge know, at the moment of de-
cision, whether to apply the standard?

Fourth, Stream One conflates two different
problems. One problem is which facts may be
the subject of admission (legal conclusions, ulti-
mate issues, and compound propositions may
not). Another problem is whether an admitted
fact, properly admitted, binds the trial judge (it
should, unless withdrawn).

A trial judge can address the first problem
through interpretation and scope-limiting. The
judge can hold that a particular request seeks to
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compel admission of an ultimate issue or legal
conclusion, and therefore the request does not
generate a valid “fact” that is capable of being
admitted or denied.

But once a fact is properly characterized as a
“pure fact” within the Rule’s scope—and as-
suming it is not contradicted by the requesting
party’s own evidence—the fact should bind.
That is the import of Stream Two.

Why Stream Two’s Logic Should Prevail
(With One Critical Exception)

Stream Two’s emphasis on procedural disci-
pline, reliance, and the Rule’s structural integ-
rity is sound. Admissions should be binding.
The remedy for unfairness is withdrawal, not
disregard.

However, Stream Two’s logic is subject to one
important exception.

Where the requesting party’s own trial evidence
contradicts the admitted facts, a trial judge may
disregard the admission without engaging Rule

22(5).

This exception appears in Jama v. Basdeo™ and is
reaffirmed in Hilson v. Evans.” It reflects a sound
policy: a party should not be permitted to obtain
an admission, then contradict it at trial, and still
benefit from the admission. The very opposite of
reliance has occurred: the requesting party is rely-
ing on an admission it itself disproved.

In Laundry, Jessica sought to impute income by
relying on the unanswered Request to Admit.
But at trial, Jessica’s own evidence showed the
higher income was incorrect. The court properly
disregarded the admission, not because Stream
One’s broad “totality of evidence” logic applies,
but because Jessica had undermined the admis-
sion with her own case.

Similarly, in Jama the applicant obtained
deemed admissions regarding child support and
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rental income, but then led evidence that contra-
dicted the admitted figures. Justice Peterson dis-
regarded the admission—reasonably, because
the applicant could not benefit from an admis-
sion she herself disproved.

This exception is narrow and precise. It should
apply only where:

1. The requesting party adduces trial evi-
dence that contradicts its own Request to
Admit; and,

2. the contradiction renders reliance on the
admission unjust.

The exception should not apply in two situa-
tions:

1. Where the responding party’s evidence
contradicts the admission. That should
be within the purview of Rule 22(5)
withdrawal. The responding party must
bring a motion, explain the default, show
the genuine dispute, and seek leave. The
trial judge then determines whether
withdrawal is in the interests of justice.

2. Where the admission is merely one fac-
tor among many in a complex dispute.
The exception should apply only where
the requesting party’s own evidence di-
rectly undermines the factual premise of
the admission.

Part Four: A Unified Framework
The Recommended Approach

Ontario family law should adopt the following
framework:

1. Presumptive Binding Effect

An admission or deemed admission under Rule
22 is binding in the proceeding. The opposing
party is entitled to rely on it. The admission es-
tablishes the fact unless and until the admitting
party obtains withdrawal under Rule 22(5).
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This presumption honours the Rule’s structural
purpose and protects reliance interests.

2. Scope Control

Trial judges control what may validly be admit-
ted by closely scrutinizing requests that seek ad-
mission of:

e Legal conclusions or ultimate issues
(which remain for the judge to decide);

e Compound propositions that mingle
facts with evaluative judgments;

e Overbroad or ambiguous formulations
that do not fit the category of “straight-
forward fact”.

If a request exceeds the Rule’s proper scope, the
trial judge may determine that no valid admis-
sion has been compelled, and the matter remains
in issue.

This approach addresses Stream One’s legiti-
mate concern about preventing Rule 22 from be-
coming a merits-determination mechanism for
contested issues that require full adjudication.

3. Withdrawal Under Rule 22(5): The Struc-
tured Escape Valve

If an admitting party wishes to disavow an ad-
mission, the party must bring a timely motion
under Rule 22(5) seeking leave to withdraw,
supported by:

e A credible explanation for the admission
or the failure to respond (inadvertence,
misunderstanding, counsel error, etc.);

e A clear articulation of the genuine dis-
pute (evidence suggesting the admission
is factually incorrect);

e Demonstrate lack of prejudice to the
party who served the Request to Admit
(litigation steps taken in reliance, costs
incurred, procedural decisions made);
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e A showing that withdrawal is in the in-
terests of justice, considering the signifi-
cance of the admitted fact and the proce-
dural context.

Courts should be more receptive to withdrawal
where:

e The admitted fact is not dispositive of
the case, but merely one factor among
many;

e The requesting party’s own evidence un-
dermines the admission (see exception
below under heading 4 “The Requesting
Party’s Evidence Exception™);

e The responding party brings the motion
promptly upon discovering the default;

e The explanation for the default is com-
pelling (counsel error, incapacity, confu-
sion about scope).

Courts should be less receptive to withdrawal
where:

e The admitted fact is outcome-determina-
tive;

e The responding party delayed in bring-
ing the motion;

e There is a pattern of procedural non-
compliance;

e The responding party offers only a weak
or cursory explanation.

This structured approach respects both reliance
interests and fairness. It preserves the Rule’s ef-
ficiency function while allowing for relief
against disproportionate results.

4. The Requesting Party’s Evidence Exception

A trial judge may disregard an admission or
deemed admission without engaging Rule 22(5)
only where the requesting party’s own trial evi-
dence directly contradicts the admitted facts.
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In that circumstance, reliance has been destroyed
by the requesting party itself. The admission can-
not serve its procedural purpose if the party seek-
ing to benefit from it has disproven it.

The trial judge should, in such cases:

e Explicitly acknowledge the deemed ad-
mission;
e Note the contradiction between the ad-

mission and the requesting party’s evi-
dence;

e State that disregard of the admission is
justified by the contradiction;

e Make a finding based on the full eviden-
tiary record.

This exception should be applied sparingly and
only where the contradiction is direct and mate-
rial. Disagreement or variance between admitted
facts and trial evidence should be insufficient; the
contradiction should be substantial enough to ren-
der reliance on the admission plainly unjust.

Why This Framework Reconciles the Two
Streams

This author’s proposed framework honours
Stream One’s concerns about fairness and accu-
rate outcomes while preserving Stream Two’s in-
sights about procedural discipline and reliance.

The framework accepts that not everything
phrased as a request to admit is a valid Rule 22
request. A request for legal conclusions or an ul-
timate issue does not compel an admission
(scope control).

The framework also accepts that a responding
party should not be bound by an admission the
requesting party itself disproves at trial (request-
ing party’s evidence exception).

But this author’s analysis insists that admissions
within the Rule’s proper scope should be bind-
ing absent:
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1. Consent to withdrawal, or

2. Leave to withdraw under Rule 22(5) on
a strong showing, or

3. Direct contradiction by the requesting
party’s own evidence.

This approach enhances doctrinal clarity. Par-
ties understand that any admissions obtained
will carry dispositive weight, and that a failure
to respond will attract real consequences. At
the same time, responding parties remain enti-
tled to seek withdrawal of admissions where
they move promptly and where the interests of
fairness warrant relief.

Part Five: Litigator Guidance
For the Requesting Party
1. Narrow the Request:

o Draft requests to admit as discrete,
factual propositions.

o Avoid compound statements, ulti-
mate issues, legal conclusions, or
propositions requiring expert evi-
dence.

o The narrower the request, the more
likely it is to be treated as a valid
Rule 22 request and the stronger the
resulting admission.

2. Focus on Genuine Disputes:

o Serve requests to admit on matters
the other party is likely to dispute or
fail to address.

o There is little utility in requesting ad-
mission of facts the other party
would readily concede although
some might argue that getting suc-
cessive “yeses” creates a pattern of
agreement leading to more “yeses”.

o The real value of Rule 22 lies in clar-
ifying and binding disputed matters.
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3. Document Reliance:

o If you obtain an admission or deemed
admission, document the litigation
steps you take in reliance on it.

o Reduce your evidentiary preparation
on that point.

o Build a record showing the prejudice
you would suffer if the admission
were withdrawn at trial.

4. Anticipate Withdrawal Motions:

o Be prepared to oppose a Rule 22(5)
withdrawal motion.

o Gather evidence of reliance, preju-
dice, and the procedural context.

o Articulate why allowing withdrawal
would undermine the integrity of the
admission mechanism.

5. Do not permit your own evidence to
contradict the Admission:

o Ifyou obtain an admission but later
discover your own evidence contra-
dicts it, proceed carefully. You risk
losing the admission’s benefit entirely.

o Consider whether you can avoid ad-
ducing the contradictory evidence, or
frame your evidence to be consistent
with the admission. At minimum,
acknowledge the tension and explain
it to the court.

For the Responding Party
1. Respond Promptly and Substantively:

o Do not ignore a Request to Admit.
The 20-day deadline is not discre-
tionary. Respond within the period as
follows:

= Deny specific facts and authen-
ticity of documents that you dis-
pute;
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= Refuse to admit facts you wish to
contest, with brief reasons;

=  Admit facts and the authenticity
of documents that are true or
non-controversial.

o A substantive response takes time
and resources, but the alternative—a
deemed admission—is worse. Re-
spond.

2. If You Miss the Deadline, Move Im-
mediately for an Extension:

o Ifyou discover that a Request to Ad-
mit was served and the 20-day period
is about to expire, contact in writing
the opposing party’s counsel imme-
diately. Request an extension. In
most cases, counsel will grant a rea-
sonable extension as a matter of pro-
fessional courtesy.

3. If the Opposing Party Refuses an Exten-
sion, Bring a Motion for an Extension:

o Do not simply ignore the deadline.

o File a motion with the court seeking
an extension to respond to the Re-
quest to Admit.

o Frame the motion in practical terms:
you need additional time to gather
materials, consult with experts, or re-
view documents.

o Demonstrate lack of prejudice to the
requesting party.

o In your motion materials, explain:
= How you discovered the deemed

admission (and why the discov-
ery was delayed);

=  Why you were unable to respond
within the initial 20-day period
(what was the impediment?);
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=  What evidence you have regard-
ing the disputed facts (files, cor-
respondence, expert reports, affi-
davits);

=  Why withdrawal is in the interests
of justice (the admission is factu-
ally incorrect; the matter is genu-
inely disputed; trial judge should
determine it on the evidence);

= Argue that the requesting party
would not suffer if the with-
drawal is granted (but be pre-
pared for the requesting party to
argue prejudice; do not assume
its absence).

o Courts grant such extensions where
the request is timely, supported by
evidence, and reasonable.

4. A prompt, well-documented with-
drawal motion, supported by credible
explanation and evidence of genuine
dispute, has a reasonable chance of
success.

Do Not Ignore a Deemed Admission and
Hope to Overcome It at Trial. Some respond-
ing parties, upon discovering a deemed admis-
sion, assume they can simply adduce evidence
at trial and hope the judge disregards the admis-
sion in favour of a “totality of evidence” ap-
proach. This is a poor strategy. It invites the re-
questing party to argue that the responding party
is attempting to circumvent an admission with-
out proper cause. It leaves the trial judge with-
out guidance and may result in the judge apply-
ing Stream Two’s logic to let the admission
stand and deny the responding party’s case.

Be Aware of the Requesting Party’s Evidence
Exception. If, during trial, the requesting party
adduces evidence that directly contradicts the
admitted facts, you have a basis to argue that the
admission should not bind. But do not rely on
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this as your primary strategy. Raise it clearly
with the judge, explain the contradiction, and let
the judge decide whether disregard of the ad-
mission is warranted.

Part Six: Distinguishing the Cases

Cases Supporting the Stricter Line (Stream
Two)

The following decisions support the proposition
that admissions are binding absent consent or
Rule 22(5) withdrawal:

o Children’s Aid Society of Algoma v. O.
(M.), [2001] O.J. No. 5220 (C.J.) (Kuku-
rin J. strictly enforces Rule 22; non-re-
sponse = deemed admission with conse-
quences; no trial relief for unfair-
ness/ambiguity—raise in 20 days).

o Fletcher v. McDonnell, 2005 CanLII
23108 (ON SC) (admission established
lost wages value; denial would render
Rule useless).

o Serrav. Serra, 2009 ONCA 105 (formal
admissions are conclusive; court is
bound to accept them).

e Neronv. Neron, [2012] O.J. No. 4317,
2012 ONSC 5207 (respondent’s non-at-
tendance did not excuse deemed admis-
sion; facts established).

e Norris v. Norris, [2016] O.J. No. 6003,
2016 ONSC 7077 (failure to respond has
“very serious consequences’; remedy is
Rule 22(5) withdrawal motion).

e Nobrega v. MacLennan, [2019] O.J. No.
562, 2019 ONSC 820 (party who made
admission cannot ignore it and should
not be shielded from consequences; cru-
cial admissions must stand unless for-
mally withdrawn).

o  Champoux v. Jefremova, [2021] O.J. No.
667,2021 ONCA 92 (formal admissions
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conclusive, binding despite contrary evi-
dence—court must act on them; para. 34
citing Serra v. Serra, 2009 ONCA 105;
withdrawal attempt denied).

e Non Chhom v. Green, [2023] O.J. No.
4830, 2023 ONCA 692 (Form 22 sets out
Rule 22(4) consequences clearly; self-rep-
resented party cannot escape deemed ad-
mission by claiming lack of notice).

Cases Supporting Stream One (with Qualifi-
cations)

The following cases are often cited for the prop-
osition that admissions are preliminary or sub-
ject to disregard:

o Splettv. Pearo, [2011] O.J. No. 4456,
2011 ONSC 5329 (extensive Request to
Admit served at procedurally inappropri-
ate time; court declined to consider request
or deemed admissions; reflects scope con-
trol and proportionality concerns).

e Jamav. Basdeo, [2020] O.J. No. 2071,
2020 ONSC 2922 (where applicant’s ev-
idence contradicted requested facts, trial
judge did not treat as admitted; findings
made on totality of evidence).

o Children’s Aid Society of Algoma v.
F.M.,[2021] O.J. No. 1647, 2021 ONCJ
184 (Request to Admit opens evidentiary
gate; facts must still meet relevance/reli-
ability tests; scope control is key).

e Hilsonv. Evans, [2022] O.J. No. 1264,
2022 ONSC 1662 (deemed admission
disregarded where requesting party’s ev-
idence contradicted it; approach con-
sistent with Jama).

e Laundryv. Greystock-Wood, [2023] O.J.
No. 5763, 2023 ONSC 7047 (trial judge
disregarded deemed admission where re-
questing party’s evidence contradicted it;
findings made on totality of record).
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e Woofenden v. Woofenden, [2018] O.J. No.
4009, 2018 ONSC 4583 (rhetorical/legal
conclusion Requests to Admit ignored; for
self-rep father post-lawyer withdrawal
(two weeks after service, deemed admis-
sions disregarded on clear contrary evi-
dence; paras. 32-33).

These ‘Stream One’ cases are best understood not
as rejecting Stream Two’s binding effect princi-
ple, but as establishing narrow exceptions and
scope controls. Where Laundry, Jama, and Hilson
disregard admissions, it is because the requesting
party’s own evidence undermined them. Where
CAS Algoma and Splett limit Rule 22, it is on
scope and proportionality grounds. One could ar-
gue that none of these cases really reject the prop-
osition that properly scoped admissions within
Stream Two’s framework should bind.

Part Seven: Conclusions

It would be ideal if Ontario family law courts
were to resolve the tension between the two
streams of Rule 22 jurisprudence. The solution
is not to embrace Stream One’s permissive ap-
proach wholesale, but rather to adopt Stream
Two’s binding admissions framework with two
important qualifications:

1. Trial judges must police the scope of re-
quests to admit, declining to treat as valid
admissions those that seek legal conclu-
sions, ultimate issues, compound proposi-
tions, or matters requiring specialized ex-
pertise. This addresses Stream One’s legit-
imate concern about preventing Rule 22
from becoming a merits-determination
mechanism for contested issues.

' Family Law Rules, O. Reg. 114/99, 1. 22(2).

2 Ibid., 1. 22; Ahmadi v. Heydari, [2018] O.J. No. 2343,
2018 ONSC 2682 at paras. 139-141, Serra v. Serra,
2009 ONCA 105.

3 Laundry v. Greystock-Wood, [2023] O.J. No. 5763,
2023 ONSC 7047; Jama v. Basdeo, [2020] O.J. No.
2071, 2020 ONSC 2922 at paras. 19-21.
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2. Trial judges may disregard an admis-
sion where the requesting party’s own
trial evidence directly contradicts it.
This exception reflects fairness: a party
should not benefit from an admission it
itself disproves.

Beyond these qualifications, we have persistently
argued that admissions should bind. An admission
is an admission. Procedural discipline matters. Re-
liance interests deserve protection. The Rule’s ef-
ficiency function should be preserved.

For responding parties, the message is clear: Do
not ignore a Request to Admit. Respond within 20
days. If you miss the deadline, seek an extension.
If the extension is refused, bring a Rule 22(5) mo-
tion immediately. Do not hope to overcome a
deemed admission at trial without proper process.

For requesting parties, the message is equally
clear: Draft requests narrowly and factually.
Build a reliance record. Be prepared for with-
drawal motions. And most importantly, be care-
ful not to adduce your own evidence that contra-
dicts the admission, or you will lose its benefit.

Courts should adopt the stricter approach. Pro-
cedure matters, rules have meaning, and Ontario
family law litigants deserve certainty about the
consequences of admissions under Rule 22.

[Note: Colman gratefully acknowledges the re-
search assistance of his articling student,
Ms Arvin Sekhon.]

[Gene C. Colman, B.A., LL.B., was called to
the Bar in 1979 and practises family law in To-
ronto. He focusses on procedural fairness, equal
shared parenting and parental alienation.]

4 Serrav. Serra, 2009 ONCA 105 at paras. 103-109;
Nobrega v. MacLennan, [2019] O.J. No. 562, 2019
ONSC 820 at paras. 11 and 14.

S Family Law Rules, 1. 22(2).

6 Ibid., 1.22(4).

Ibid., 1. 22(5).
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